Legal Insights into the Organization of
the Church in 1830

David Keith Stott

hile much has been written about the organization of The Church

of Jesus Christ of Latter-day Saints in upstate New York, ques-
tions remain regarding the events of April 6, 1830. This article examines
the organizational events of the Church from a legal perspective. In the
nineteenth century, individuals desiring to form a church had two legal
alternatives: forming a religious corporation or organizing a religious
society. Understanding the requirements of each and considering which
legal entity the Church would have preferred provide new insights into the
organizational events.

Historical Background

In June 1829, shortly after Joseph Smith and Oliver Cowdery received
the Aaronic Priesthood, they were commanded by revelation to organize
a church.! Received ten months before the organization, this revelation
outlined a rough agenda for the future meeting and commanded Joseph
and Oliver to defer this organization until those who had been or would be
baptized could meet together and sanction such an event.?

Around noon on Tuesday, April 6, 1830, over fifty persons gathered in
the small two-room farmhouse of Peter Whitmer Sr. to witness the organi-
zation of the Church of Christ.? After opening the meeting with prayer, the
twenty-four-year-old Joseph Smith called on the brethren present to show
whether they accepted him and Oliver Cowdery as their “teachers in the
things of the Kingdom of God” and whether they should be organized as a
church.* After a unanimous vote, Joseph ordained Oliver by the laying on
of hands to the office of elder, after which Cowdery in turn ordained him
to the same office.> They then oversaw the administration of the sacrament
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distraction from studying for the New York bar exam. Thankfully, it
was not too much of a distraction; I am now an attorney practicing
law in New York City.

and confirmed those present who had previously been baptized, giving
them the gift of the Holy Ghost.® Joseph also received a revelation and
ordained others to priesthood offices.” Joseph states that “we dismissed
with the pleasing knowledge that we were now individually, members of,
and acknowledged of God, “The Church of Jesus Christ; organized in accor-

dance with commandments and revelations.”®

Laws Regarding the Formation of
Nineteenth-Century Religious Corporations

Not only were the events of that day spiritually meaningful to members
of the Church, but the actions taken were also legally significant. The early
leaders of the Church apparently were aware of these legal implications as
they tried to obey the laws of the land in organizing a church.’ In seeking
out what legally took place on April 6, 1830, historians have assumed that
the Church attempted to incorporate, and they cite an 1813 New York statute
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entitled An Act to Provide for the Incorporation of Religious Societies.'* But
upon closer examination, the historical evidence, as well as the purposes
and benefits of religious corporations, fails to align with the act of incorpo-
ration, suggesting that the Church never incorporated in New York.

In nineteenth-century New York, a corporation was a legal entity “com-
posed of individuals united under a common name, the members of which
succeed[ed] each other” so that the entity continued unchanged despite an
evolving membership." Various types of corporations existed,' including
religious corporations, which were composed of “spiritual persons™ who
took “a lively interest in the advancement of religion™ and who took the
steps to incorporate.

The literature of that era refers to three main benefits that flowed to
a church by being incorporated. First, religious corporations maintained
a perpetual succession with trustees carrying out the original purpose of
the church despite an ever-changing membership or the passage of time."”
Second, this “immortality” allowed for the religious corporation to man-
age “with more facility and advantage, the temporalities belonging to the
church or congregation”® Without corporate status, the property of the
church was owned by individual members, and the church did not pos-
sess “the power to transfer the privileges given to it to other persons” when
the owning members died.”” Alternatively, a corporation was “considered
as one person, which has but one will”*® and could transfer property upon
death with relative ease.”” Third, religious corporations had various legal
rights including the power to make contracts, to have a common seal, and
to use the corporate name,?’ all allowing for easier property management.

State laws varied on how a congregation could form a religious corpo-
ration.”! New York updated its incorporation statute in 1813, entitled An Act
to Provide for the Incorporation of Religious Societies, which detailed how a
church could self-incorporate.?? Section Three of the Act stated that to form
a religious corporation, the congregation should gather to elect between
three and nine trustees:

It shall be lawful for the male persons of full age . . . to assemble at
the church, meeting-house, or other place where they statedly attend
for divine worship, and, by plurality of voices, to elect any number of
discreet persons of their church, congregation or society, not less than
three, nor exceeding nine in number, as trustees, to take the charge of
the estate and property belonging thereto, and to transact all affairs rela-
tive to the temporalities thereof.?’

Trustees played a key role in a religious corporation. Similar to directors of
present-day corporations, trustees were managing officers responsible for
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the temporal affairs of the church.?* The church vested all property in these
trustees, who held it for the use and benefit of the congregation.”®

The main event at incorporation meetings was the election of these
trustees. New York’s statute described the formalities of this election:

And that at such election, every male person of full age . . . shall be
entitled to vote, and the said election shall be conducted as follows: the
minister of such church . . . shall publicly notify the congregation of the
time when, and place where, the said election shall be held . . . ; that on
the said day of election, two of the elders.. . . to be nominated by a major-
ity of the members present, shall preside at such election, receive the
votes of the electors, be the judges of the qualifications of such electors,
and the officers to return the names of the persons who, by plurality of
voices, shall be elected to serve as trustees for the said church, congrega-
tion or society.?®

The minister of the religious society gave notification of the upcoming
election at least fifteen days beforehand, including two successive Sab-
baths.?” The notice was very simple, merely requiring that the time and
place of the election be given.?® By a voting majority, the congregation was
to select two elders to preside over the election, tally votes, and announce
the winning trustees.

The statute also required certification with the county clerk:

And the said returning officers shall immediately thereafter certify,
under their hands and seals, the names of the persons elected to serve as
trustees . . . in which certificate the name or title by which the said trust-
ees and their successors shall forever thereafter be called and known,
shall be particularly mentioned and described; which said certificate,
being proved or acknowledged as above directed, shall be recorded as
aforesaid; and such trustees and their successors shall also thereupon, by
virtue of this act, be a body corporate, by the name or title expressed in
such certificate; and the clerk of every county for recording every certifi-
cate of incorporation by virtue of this act, shall be entitled to seventy-five
cents, and no more.*’

The trustees were required to certify the incorporation by filing a document
containing the names of the trustees, giving the official title by which the
corporation would be known, and paying a fee. Upon the certificate being
recorded, the organizing church officially became a religious corporation.

Evidence That the Church Probably Did Not Incorporate

Three reasons become apparent as to why the early Church probably did
not incorporate itself on April 6, 1830: (1) incorporation would have required
an organizational structure incompatible with that of the Church; (2) the
early Church would not have received any tangible benefits for which other
churches would have traditionally sought incorporation; and (3) historical
evidence does not align with several of the statute’s main requirements.
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First, the trustee system of incorporated churches would have forced
an organizational framework that was not in accordance with the preferred
leadership structure of the early Church. In religious corporations, power
was disbursed between three to nine trustees, who led by democratic major-
ity vote. This system did not comport with the single office of a prophet who
was to lead the Church. According to at least one account, on April 6, 1830,
Joseph Smith was ordained the prophet, seer, and revelator for the Church,
plainly the sole leader of the new organization.*® Oliver Cowdery was
likewise Joseph’s unequivocal second-in-command. These two men, with
Joseph foremost, were to lead the Lord’s Church through revelation, not
three to nine trustees who governed by majority vote.”!

Second, most of the benefits of forming a religious corporation would
not have enticed the early Church. As mentioned above, religious corpora-
tions primarily formed to enjoy perpetual succession and easier property
management.’? Such benefits would not have concerned Church leaders in
1830 due to the Church’s financial state. The Church did not own any prop-
erty, such as buildings or land. Rather, the Saints used public creeks and riv-
ers to perform baptisms and members’ homes, schools, or other churches
as meetinghouses.” Perpetuity and simplified property management are
of little advantage when a church holds no assets. The minimal tangible
benefits combined with a forced organizational structure likely would have
dissuaded the early Church leaders from incorporating.

Additionally, eyewitness accounts of the organizational meeting and
descriptions of subsequent Church operation only modestly resemble the
statutory requirements of New YorK’s law. While the early Saints followed a
few of the following minor requirements, the more essential portions of the
statute appear to not have been followed on April 6, 1830.

The statute required that “male persons of full age . . . assemble at the
church, meeting-house, or other place where they statedly attend for divine
worship.”?* The Saints met in the home of Peter Whitmer Sr., a locally influ-
ential farmer residing in Fayette, New York.” Despite not being an actual
church, the home of a member appears to be a valid setting for an eccle-
siastical election; other churches during that time period likewise chose
to incorporate in the house of a member.’® But the Whitmer home does
not appear to be where the Saints “statedly attend[ed]” for divine worship.
The Church held no formal meetings there before April 6, 1830,%” and after
organization the Church met at various locations, including two different
schoolhouses, various churches, and other members’ homes.?® However, the
Whitmer home was the location of three subsequent general conferences,
which implies that when the early members needed a formal meeting place,
they chose the Whitmer home. Additionally, Joseph Smith resided there at
the time of organization, and it was thus essentially the headquarters of the
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Church.* Such a setting would probably qualify as an appropriate location
for incorporation under the statute.

The statute further required that the minister “publicly notify the
congregation of the time when, and place where, the said election shall be
held”#? Joseph Smith’s manuscript history states, “[ We] made known to our
brethren, that we had received commandment to organize the Church And
accordingly we met together for that purpose, at the house of Mr Whit-
mer.* Joseph states that he gave such notification, which is also evidenced
by the sizable number in attendance at the organizational meeting.

The location and the notice requirements constitute the extent of clear
similarities between the statute and the accounts of the Church’s organiza-
tion. Additional requirements only tangentially align with the descriptions
given of the meeting.

For example, the statute requires the election of two elders to preside
over the election. “Two of the elders . . . [shall be] nominated by a major-
ity of members present . . . [to] preside at such election, receive votes of the
electors, . . . and the officers to return the names of the [elected trustees].”*?
A seemingly parallel event is found when the congregation on April 6, 1830,
voted on Joseph Smith and Oliver Cowdery: “[Joseph] proceeded . . . to call
on our brethren to know whether they accepted us as their teachers in the
things of the Kingdom of God ... .. To these they consented by an unanimous
vote”** But such an election was not for Joseph and Oliver to be temporary
officers who would preside, run, and tally an election of a board of trustees.
The congregation sustained Joseph and Oliver as the leaders of the Church.
There is no record of any electoral judges being chosen.

Perhaps of most significance is the absence of any actual election of
trustees. The statute states that “male persons of full age . . . [shall elect three
to nine] trustees, to take the charge of the estate and property belonging
thereto, and to transact all affairs relative to the temporalities thereof** In
the accounts of April 6, 1830, there is no mention of any election of trustees.
Since the central purpose of an incorporation meeting was to elect these
trustees, this silence is informative. Scholars point to the six original mem-
bers of the Church as evidence of statutory compliance with this require-
ment.* But the accounts refer to them simply as “members,” not trustees.
Further, these six original members played a minimal role in the organi-
zational meeting; in fact, their names were only recorded several decades
afterwards.*® Also, after the organization these six original members do not
appear to collectively perform any typical trustee duties such as the buy-
ing and selling of property or the creation of bylaws for the Church.*” The
statute clearly demonstrates that the decision-making power of a religious
corporation should lie in the trustees after incorporation, while in reality,
Joseph Smith maintained sole decision-making power as prophet.
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Finally, the statute required that the officers “certify, under their hands
and seals, the names of the persons elected to serve as trustees, . . . [and]
the name or title by which the said trustees and their successors shall for-
ever thereafter be called and known”*® No one has ever found the Church’s
incorporation certificate that was to be filed with the county clerk. Two
historians in particular have meticulously searched to no avail for the cer-
tificate of incorporation in several government offices and courthouses in
upstate New York.** While it is not unusual for historical documents to go
missing and never be found again, historians not only have failed to find the
actual certificate but also have not found any record that the county clerk
ever received such certification or the requisite fee—separate notations
that the clerk would have made in addition to filing the certificate.’® This
absence comes despite records of several other churches filing certificates
during the time period.”

In summary, the only clear similarities between the statute and the events
of April 6, 1830, appear to be Joseph Smith giving notice to the members of
the Church to meet at the Whitmer home, a place where the Saints would
typically gather. Otherwise, there are only seeming coincidences in the
numbers of elders and electoral judges and of original members and trustees.
While this could merely show a lack of awareness or compliance with the
statute, it is more likely that the Saints were simply not trying to incorporate,
as shown below.

New York Religious

Fulfilled on April 6, 18307

Incorporation Statute
Congregation assembles at the
church, meetinghouse, or other Yes The Whitmer home could qualify, although the Whitmers had never
place where church meets hosted a formal Church meeting before April 6, 1830.
to worship
Minister gives notice of meetin . ) ) . )

ghe 9 Yes Joseph Smith gave notice of the upcoming meeting to the Saints.
to congregation
Two elders elected to preside at : . ) '

) . P While Joseph Smith and Oliver Cowdery were sustained as leaders

election of trustees, judge the ) :

P No of the Church, there is no record that they ever presided over the
trustees’ qualifications, and return )

) election of any trustees.

the names of winners
Three to nine trustees elected to Documents list six elders as original members, but there is no record
take over church’s property and No that the congregation voted on them, and they did not perform
transact church’s affairs trustee-like duties afterward.
Certificate filed with county clerk No No one has found such a certificate.
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Seeing the Church as an Unincorporated Religious Society

Stronger evidence suggests that on April 6, 1830, Joseph Smith orga-
nized the Church as an unincorporated “religious society.” First, in the
nineteenth century, formation of a religious society often preceded incor-
poration. Second, the organizational events of the Church closely align
with the customary methods that other churches followed for creating
new religious societies. Third, early statements regarding the organization
of the Church support the creation of a religious society. These facts lead to
the likely conclusion that the Church did not incorporate in New York but
instead formed an unincorporated religious society.

Religious societies were regularly-operating churches that did not hold
corporate status. The legal definition of a religious society was “a voluntary
association of individuals or families . . . united for the purpose of having a
common place of worship, and to provide a proper teacher to instruct them
... and to administer the ordinances of the church”** Essentially, religious
societies comprised all unincorporated churches.

A religious society could be created by anyone wishing to form one’s
own church. Unlike religious corporations, in 1830 no federal or state stat-
utes regulated the formation of religious societies. Rather, formation was
determined “by usage,” or in other words, according to the policies and cus-
toms of each church.> In the 1830s, it was the common practice to create a
religious society before incorporating.> In fact, nineteenth-century incor-
poration statutes were drafted with the presumption that such a statute
would be applied to a preexisting religious society.” If early Church leaders
were aware of such a practice, they would have opted to form a religious
society and not a corporation.

The organizational events of the Church align with customary methods
that other churches followed for creating new religious societies. Unlike
religious corporations, in 1830 the formation of a religious society was
regulated by the individual policies and customs of each church, not by
legislative statutes.®® Most new societies formed local branches of larger
existing religions, such as the Baptist, Episcopal, Methodist, and Presbyte-
rian faiths, whose mother churches had detailed policies that the new reli-
gious societies were to follow to effectively organize (see appendix 3 below).
Alternatively, a new church not being formed as a branch of an existing
denomination had no restrictions on how it could form. By examining the
instruction that other churches gave regarding how to form new congrega-
tions, one can understand the customary method for forming a religious
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society which Joseph Smith possibly employed. The events of the organiza-
tion of the LDS Church align with the guidelines of these other churches.

One of the leading faiths in upstate New York was Presbyterianism.”’
To guide the growth of the church in new communities like Palmyra, the
General Assembly of the Presbyterian Church printed pamphlets and
treatises specifying how to form new congregations.’® The organization of
a new Presbyterian religious society occurred as follows. Individuals were
to send a petition to the presbytery that would appoint two ruling elders to
organize the church.” The two ruling elders, “having given due notice to the
persons who are to compose the new congregation of the time and place of
meeting . . . [would] converse with all who propose[d] to unite in forming
the congregation; and being satisfied with their religious attainments and
character, . . . on the day appointed for the organization, [would] publicly
receive them.”®® The organizational meeting was to begin with the “usual
exercises of public worship,”®! or “devotional exercises, conducted by the
presiding minister,”®? followed by the election of the ruling elders.> Only
“male communicating members” in the church could be elected as elders,
who after election were ordained to their offices.®* This was accomplished
when one of the elders asked the congregation, “Do you the members of
this congregation acknowledge and receive this brother as a Ruling Elder
... in this church . . . 2% The members then responded “in the affirmative,
by holding up their right hands” and then witnessed the setting apart of the
elder by prayer.®® Baptisms also commonly played a role in such events.*’

The Methodist Church published similar guidelines. Methodists were
among the earliest to organize in the Palmyra area and enjoyed tremendous
growth during Joseph Smith’s youth due to the success of Methodist circuit
riders.®® In rural areas, these itinerant preachers rotated through different
areas of the country, opting for camp meetings in forest groves or barns
rather than in formal meetinghouses.® The actual formation of a congrega-
tion often had to wait until a preacher was willing to permanently minister
to a congregation. The church counseled that “persons desiring to organize
themselves . . . [should] apply to a Methodist preacher, having regular pas-
toral charge near them, who receives them as members of the church . ..
on profession of their faith. The preacher then enrolls their names in the
general register of his charge,” and “when these steps have been taken,
the society is duly constituted, and becomes an organic part of the church,
and has regular pastoral care””

The Baptist Church was also prominent in the Palmyra area and
had a local membership of several hundred in the 1820s.”" They grew
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quickly, “primarily by converting unchurched Americans,” and relied on
uneducated lay ministers to staff their congregations.”> A key tenet of the
Baptist faith focused on the independence of each congregation.”> The
method for organizing a Baptist religious society was thus, not surpris-
ingly, free of many formalities and could differ from society to society. One
treatise describes the loose requirements as follows: “When a number of
Christians, members of the same or of different churches, believe that their
own spiritual improvement, or the religious welfare of the community so
requires, they organize a new church. This is done by uniting in mutual cov-
enant, to sustain the relations and obligations prescribed by the Gospel. . ..
Articles of faith are usually adopted, as also a name by which the church
shall be known, and its officers elected.””*

The Episcopal Church in the United States, formerly known as the
Church of England, also instructed new members on how to form a con-
gregation.” Like the Baptist Church, the Episcopal Church gave general
instructions for formation without any rigid formalities. The congrega-
tion was to give notice of an upcoming organizational meeting and at
such meeting adopt articles of association, assume a suitable name, and
elect officers.”

Comparability to the Organization of the LDS Church

The organizational events of April 6, 1830, align quite closely with the
customary methods for organizing a religious society as prescribed by these
other churches.

Notice was given to the membership. Joseph Smith informed his breth-
ren of the revelation commanding him to organize a church.”” Both the
Presbyterian and Episcopal churches required notice be given to the pro-
spective membership of a religious society. The prospective leadership gave
“due notice to the persons who [were] to compose the new congregation of
the time and place of meeting””®

Ruling or leading elders were elected. Joseph Smith called on the breth-
ren present to know whether they accepted him and Oliver Cowdery as
“their teachers in the things of the Kingdom of God””® Each of the four
other churches elected their officers at their organizational meetings. The
April 6 election of Joseph and Oliver is most similar to the Presbyterians’
subscribed meeting, which included the election of two “ruling elders”
Oliver and Joseph respectively ordained one another as elders on April 6,
1830,%° with Joseph being the “first elder” and Oliver the “second elder”®!
Compare also the question asked at a Presbyterian service (“Do you the
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members of this congregation acknowledge and receive this brother as a
Ruling Elder . . . 2782) with Joseph Smith’s description of the election (“[We
called] on our brethren to know whether they accepted us as their teach-
ers in the things of the kingdom of God”®). Presbyterians then answered
in the affirmative by raising their right hands,** a practice similar to that of
the LDS Church.

The organization was accompanied by usual exercises of public worship.
The April 6 meeting opened with prayer and, after the election of elders,
included the administration of the sacrament as well as “time spent in wit-
nessing.”® Each of these portions of the meeting could be considered parts
of a normal worship service, similar to the Presbyterian organizational
meeting that began with the “usual exercises of public worship” and “devo-
tional exercises.” 8

Ordinations, baptisms, and confirmations were then performed. In addi-
tion to Joseph Smith and Oliver Cowdery being ordained to the office of
elder by the laying on of hands, others were called and ordained to priest-
hood offices.The leaders then confirmed members of the Church and gave
them the gift of the Holy Ghost.®” After the meeting, “several persons who
had attended . . . [became] convinced of the truth, came forward shortly
after, and were [baptized]”®® This coincides with the practice of the Baptist
and Episcopal churches, who similarly ordained other officers and accepted
additional members into their church through baptism on the days of orga-
nization.

An official church name was given, membership recorded, and articles
of regulation were soon put in place. After the organizational meeting,
the Church was officially known as “The Church of Christ.”® Similarly, the
Baptist and Episcopal churches both required that the congregation des-
ignate a suitable name for each church that organized.?® Also, at the orga-
nizational meeting, Joseph Smith received a revelation which called for
a record to be kept among the Church.” The Methodist Church likewise
kept a record after organizing which included a “general register” of the
members of the church. Note also the role of the Articles and Covenants
of the Church, which represent a declaration of the doctrine and practices
that the newly organized Church would follow—in essence a constitution
or bylaws for the new church.”? Correspondingly, the Episcopal Church
required the reading and adoption of articles of association at their orga-
nizational meetings, and the Baptist Church required that articles of faith
be adopted. While it is unknown how much, if any, of the Articles and
Covenants was read at the organizational meeting,”® they were accepted
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by the Church in a June conference, and the focus of early Church lead-
ers on composing these articles aligns with the customary practice of
other denominations. In summary, the events of the LDS organizational
meeting aligned with the customs of coexisting churches seeking to form
a religious society.

Customary Elements
of Other Churches’ Similar Element Found in Organization of

Organizational LDS Church?
Meetings

Notice given to Yes Joseph Smith notified the brethren that he “had received commandment to
membership organize the Church.”’

A sustaining vote was taken as to whether the congregation accepted Joseph

Election of ruling elders | Ves ) )
g and Oliver as their leaders.

Usual exercises of Yes Members oversaw the administration of the sacrament, prophesied,
public worship and witnessed.

Ordinations, baptisms Joseph and Oliver ordained elders and others to priesthood offices, confirmed

Yes

and confirmations members, and performed baptisms.
Ofical chulr(h flame, D&C 20 was received prior to organization, the“Church of Christ" was adopted
membership and Yes

as the official name, and a commandment was received to keep a record.

constitution

Historical Statements in Context

Finally, viewing the organization of the Church from the perspective of
forming a religious society aligns well with the historical statements made
by its earliest members. Indeed, the absence of any historical reference to
incorporation in any of the accounts of April 6, 1830, is revealing. There
exists no statement from any eyewitness or early Church member describ-
ing the event as an act of “incorporation.” The events were instead consis-
tently referred to as the “organization” or “organizing” of the Church, terms
typically used to describe a formation of a religious society.”* If the leaders
of the Church were familiar with the statutory difference between incorpo-
ration and organization, their use of the word “organization” is significant.

While Church members did not refer to the incorporation statute, they
did refer to the organization being done according to the laws of the land.
The Articles and Covenants describe the organization being done “agree-
able to the laws of our country” Additionally, in 1887 David Whitmer
stated that the Church was formed according to the “laws of the land”™:
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The reason why we met on that day was this; the world had been telling
us that we were not a regularly organized church, and we had no right
to officiate in the ordinance of marriage, hold church property, etc.,
and that we should organize according to the laws of the land. On this
account we met at my father’s house in Fayette, N.Y., on April 6, 1830, to
attend to this matter of organizing according to the laws of the land.*®

These statements have motivated scholars to look for a statute that the
Saints were trying to comply with and implement—a specific “law of the
land” But reference to the organization being accomplished “according to
the laws of the land” can just as well be construed as a declaration that the
organization was done “legally” or “in a customary manner,” not necessar-
ily according to a specific statute.”” Whitmer’s overall concern appears to
have been that community members were criticizing their lack of any legal
organization whatsoever. Forming a religious society would have quelled
such criticism.”®

Further, Whitmer specifically mentions the Church lacking the author-
ity to marry and hold church property. Both of these acts could be done
by a religious society. The ability to perform marriages was not exclusively
held by religious corporations but could be performed by a minister of any
religious society,”® and the members of an organized religious society could
hold property on the congregation’s behalf.*°

A number of statements by subsequent Church members show a mis-
understanding of New YorKk’s legal requirements for organizing a church.'
These statements have since caused confusion regarding the Church’s for-
mation, most notably the reason for having six original members. As an
example of one of these statements, the Apostle Erastus Snow stated the
following in 1873:

At that time there existed in the State of New York a legal statute forbid-

ding anybody to minister in spiritual things, except a regularly recog-

nized minister, and which also provided, that any six believers had the
right to assemble to organize a religious body. After inquiring of the

Lord, and to enable him to minister lawfully, the Prophet Joseph was

commanded to enter into an organization; it was therefore on the 6th of

April, 1830, that this statute was complied with, and the Church became
recognized by the laws of the State of New York.!?2

A number of problems exist in this statement regardless of whether
the church incorporated or not. No portion of the religious incorporation
statute, or any statute for that manner, forbade the exercise of “spiritual
things” by nonministers. Additionally, the thought that there must be
six believers to organize a religious body is also mistaken. There was no
numerical requirement to form a religious society, and the incorporation
statute required between three and nine, not six exactly."”® Statements like
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Elder Snow’s have led historians to believe that the number of original
members held legal significance.!® Such was not the case. Unfortunately,
understanding the Church’s organization as that of a religious society rather
than a corporation fails to shed light on why Joseph chose to recognize six
men as members, other than that it was probably not because any statute or
law required it.

Conclusion

In the nineteenth century, church members could legally form a new
congregation through two methods: the creation of a religious corpora-
tion or the organization of a religious society. While historians have long
assumed Joseph Smith created a religious corporation on April 6, 1830, it
is more likely he created a religious society when he organized the Church.
Considering the Church’s condition in 1830, forming a religious society
clearly met the Church’s needs and avoided an undesirable leadership struc-
ture. Additionally, the recorded accounts of the organizational meeting
lack conformity with the incorporation statute’s requirements but strongly
resemble the customary methods of how other churches formed religious
societies.

Understanding the legal status of the newly organized Church places
the events of April 6, 1830, in a clearer context. Nearly every aspect of the
Church’s organizational meeting was a typical practice of the Baptist, Epis-
copal, Methodist, or Presbyterian churches.!® This not only shows that the
early Church members did comply with the law in organizing, but also pos-
sibly explains why they chose to include certain actions in the meeting.!%

After the meeting, Joseph records that he felt “acknowledged of God, “The
Church of Jesus Christ; organized in accordance with commandments and
revelations”'”” Not only did Joseph organize the Church according to the laws
of the land, but he obeyed God’s commandments in doing so. The Church’s
organization was thus done according to both the laws of God and man.

Appendix 1

Excerpt from Manuscript History of the Church, A-1, Joseph Smith Papers,
LDS Church Archives, Salt Lake City, as reproduced in Dean C. Jessee, ed.,
The Papers of Joseph Smith, 2 vols. (Salt Lake City: Deseret Book Company,
1989-92), 1:302-3

Whilst the Book of Mormon was in the hands of the printer, we
still continued to bear testimony, and give information, as far as we had
opportunity; and also made known to our brethren, that we had received
commandment to organize the Church And accordingly we met together
for that purpose, at the house of the above mentioned Mr Whitmer (being
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six in number) on Tuesday the sixth day of April, AD One thousand, eight
hundred and thirty.

Having opened the meeting by solemn prayer to our Heavenly Father
we proceeded, (according to previous commandment) to call on our breth-
ren to know whether they accepted us as their teachers in the things of the
Kingdom of God, and whether they were satisfied that we should proceed
and be organized as a Church according to said commandment which we
had received. To these they consented by an unanimous vote. I then laid
my hands upon Oliver Cowdery and ordained him an Elder of the “Church
of Jesus Christ of Latter Day Saints” after which he ordained me also to
the office of an Elder of said Church. We then took bread, blessed it, and
brake it with them, also wine, blessed it, and drank it with them. We then
laid our hands on each individual member of the Church present that they
might receive the gift of the Holy Ghost, and be confirmed members of
the Church of Christ. The Holy Ghost was poured out upon us to a very
great degree. Some prophesied, whilst we all praised the Lord and rejoiced
exceedingly. Whilst yet together I received the following commandment.

Revelation to Joseph Smith Jr, Given at Fayette, Seneca Co N Y. April
6th 1830.

[D&C 21]

We now proceeded to call out and ordain some others of the brethren
to different offices of the Priesthood, according as the Spirit manifested
unto us; and after a happy time spent in witnessing and feeling for ourselves
the powers & the blessings of the Holy Ghost, through the grace of God
bestowed upon us, we dismissed with the pleasing knowledge that we were
now individually, members of, and acknowledged of God, “The Church of
Jesus Christ,” organized in accordance with commandments and revela-
tions, given by him to ourselves, in these last days, as well as according to
the order of the Church as recorded in the New Testament.

Appendix 2

An Act to Provide for the Incorporation of Religious Societies, in The
Revised Statutes of the State of New York (1836, enacted February 5, 1813),
206-208

§ 3. And be it further enacted, That it shall be lawful for the male per-
sons of full age, belonging to any other church, congregation or religious
society, now or hereafter to be established in this state, and not already
incorporated, to assemble at the church, meeting-house, or other place
where they statedly attend for divine worship, and, by plurality of voices, to
elect any number of discreet persons of their church, congregation or soci-
ety, not less than three, nor exceeding nine in number, as trustees, to take
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the charge of the estate and property belonging thereto, and to transact all
affairs relative to the temporalities thereof; and that at such election, every
male person of full age, who has statedly worshipped with such church,
congregation or society, and has formerly been considered as belonging
thereto, shall be entitled to vote, and the said election shall be conducted
as follows: the minister of such church, congregation or society, or in case
of his death or absence, one of the elders or deacons, church wardens or
vestrymen thereof, and for want of such officers, any other person being
a member or a stated hearer in such church, congregation or society, shall
publicly notify the congregation of the time when, and place where, the said
election shall be held, at least fifteen days before the day of election; that
the said notification shall be given for two successive Sabbaths or days on
which such church, congregation or society, shall statedly meet for public
worship, preceding the day of election; that on the said day of election, two
of the elders or church wardens, and if there be no such officers, then two of
the members of the said church, congregation or society, to be nominated
by a majority of the members present, shall preside at such election, receive
the votes of the electors, be the judges of the qualifications of such electors,
and the officers to return the names of the persons who, by plurality of
voices, shall be elected to serve as trustees for the said church, congrega-
tion or society; and the said returning officers shall immediately thereafter
certify, under their hands and seals, the names of the persons elected to
serve as trustees for such church, congregation or society, in which certifi-
cate the name or title by which the said trustees and their successors shall
forever thereafter be called and known, shall be particularly mentioned and
described; which said certificate, being proved or acknowledged as above
directed, shall be recorded as aforesaid; and such trustees and their succes-
sors shall also thereupon, by virtue of this act, be a body corporate, by the
name or title expressed in such certificate; and the clerk of every county for
recording every certificate of incorporation by virtue of this act, shall be
entitled to seventy-five cents, and no more.

Appendix 3

Excerpts from Other Religious Societies’ Pamphlets and Rules Regard-
ing the Formation of Religious Societies

Presbyterian

Form of Government and General Administration: Prescribed Rules
for Organizing a United Presbyterian Congregation (quoted in William
Lawrence, “The Law of Religious Societies and Church Corporations,”
American Law Register 21 [June 1873]: 363 n. 56).
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When a congregation becomes too numerous to meet conveniently in
one place for public worship, or when for any other reason it would pro-
mote the general interests of the church to organize a new congregation, the
persons so judging shall make application to the Presbytery, within whose
bounds they reside, setting forth the necessity or propriety of such organi-
zation. Whenever application for this purpose is made, notice shall be given
by the Presbytery to the session of the congregation, that may be affected by
the new organization, before the petition is granted.

If after hearing the reasons, the Presbytery determines to grant the
application, it shall appoint a minister and two ruling elders, if practicable,
to carry the object into effect; and they having given due notice to the per-
sons who are to compose the new congregation of the time and place of
meeting for said purpose, shall, after the usual exercises of public worship,
proceed to hold an election for the proper officers.

When the persons who are to compose the new congregation are
already members of the church in full communion, the election of officers
shall be conducted as in congregations already organized.

But when the applicants are not in communion, the minister shall con-
verse with all who propose to unite in forming the congregation; and being
satisfied with their religious attainments and character, he shall, on the day
appointed for the organization, publicly receive them by proposing the
questions usually proposed to applicants for membership. The election shall
then be conducted in the prescribed way.

When the election is over, the minister shall announce to the congrega-
tion the names of the persons elected; and on their agreeing to accept the
office, and having been examined by him as to their qualifications for, and
their views in undertaking it, a day shall be appointed for their ordination,
the edict served, and the ordination conducted as in other congregations.

The presiding minister shall report to the Presbytery his procedure in
the case, with the names of the officers who have been chosen and ordained.
And these with the name of the congregation shall be entered on the
Presbytery’s list.

Methodist

Mode of Organizing a New Society of the Methodist Episcopal Church as
determined by Usage (quoted in William Lawrence, “The Law of Religious

Societies and Church Corporations,” American Law Register 21 [September
1873]: 364 n. 56).

If in a certain neighborhood there are persons desiring to organize
themselves into a Christian Society in accordance with the rules and usages
of the M. E. Church, how is such organization effected?
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They apply to a Methodist preacher, having regular pastoral charge
near them, who receives them as members of the church, either by written
certificate of their good standing in some other society, or on profession
of their faith. The preacher then enrolls their names in the general register
of his charge, and in a class-book which he gives to one of them whom he
appoints as leader of the class. The leader represents them in the Quarterly
Conference.

When these steps have been taken, the society is duly constituted, and
becomes an organic part of the church, and has regular pastoral care. And
this care is perpetuated from year to year by the appointment of a pastor by
the bishop at the session of the Annual Conference in whose bounds such
society is situated.

If this society have a house of worship, or propose to erect one, a board
of trustees must be created in accordance with the laws of the state or ter-
ritory to hold the property in trust for said society. These trustees must be
approved by the Quarterly Conference of the Circuit of which such society
is a part. And to be admitted, the charter, deed or conveyance of such house
of worship, must contain the trust required by the discipline of the church.

Baptist

Edward T. Hiscox, The Baptist Directory: A Guide to the Doctrines and Prac-
tices of Baptist Churches (New York: Sheldon & Company, 1876), 17.

When a number of Christians, members of the same or of different
churches, believe that their own spiritual improvement, or the religious
welfare of the community so requires, they organize a new church.

This is done by uniting in mutual covenant, to sustain the relations and
obligations prescribed by the Gospel, to be governed by the laws of Christ’s
house, and to maintain public worship and the preaching of the Gospel.
Articles of faith are usually adopted, as also a name by which the church
shall be known, and its officers elected.

Episcopal

Murray Hoffman, A Treatise on the Law of the Protestant Episcopal Church
in the United States (New York: Stanford and Swords, 1850), 246.

Whenever any number of persons shall associate to form an Episco-
pal congregation, they shall . . . acknowledge and accede to the constitu-
tion, canons, doctrine, discipline, and worship of the Protestant Episcopal
Church in the United States . . . ; they shall assume a suitable name by which
their church or parish shall be designated, and appoint not less than three
nor more than eleven vestrymen and two wardens. . . .
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The form of an organization of a parish is this: “We the subscribers,
assembled for the purpose of organizing a parish of the Protestant Episco-
pal Churchin thetownof ..., after due notice given, do hereby agree
to form a parish, to be known by the name of _____ church, and as such do
hereby acknowledge and accede to the constitution and canons of the Prot-
estant Episcopal Church in the United States of America, and the constitu-
tion and canons of the same Church in the diocese.

David Keith Stott (davidkstott@gmail.com) practices law in New York City,
where he lives with his wife and daughter. He graduated from the J. Reuben Clark
Law School in 2009 where he was Executive Editor of the BYU Law Review. He
wishes to especially thank Professor John W. Welch and Jeftrey Walker, whose
class on Joseph Smith and the law prompted the research for this article, as well as
Dr. Larry C. Porter for his pioneering efforts in Church history and his comments
on an early draft of this article.
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